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Information to be Reviewed 

 Executive Order #38 (EO38) 

• Overview of final regulations  

• Applicability to executive compensation 

• Review of the process for Waiver on Limit on Executive 

Compensation 

 Integration of EO38 with IRC Section 4958 

 Governance practices to minimize liability 
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EO38:  Purpose 

Executive Order #38 "prevents(s) public funds 

from being diverted to excessive compensation 

and unnecessary administrative costs, and... 

ensure(s) that taxpayer dollars are being used 

to help New Yorkers in need“.  

 

 

- Governor Andrew Cuomo, Executive Order #38 
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EO 38:  Funding Agencies 

The regulations were promulgated by the following 

State agencies, with an effective date of July 1, 2013:  
• Agriculture & Markets  

• Division of Criminal Justice Services  

• Department of Corrections and Community Supervision  

• Department of Health  

• Department of State  

• Homes and Community Renewal  

• Office for the Aging  

• Office of Alcoholism and Substance Abuse Services  

• Office of Children and Family Services  

• Office of Mental Health  

• Office for People with Developmental Disabilities  

• Office of Temporary and Disability Assistance  

• Office of Victim Services  



EO38:  Impact  

 Imposes additional annual reporting obligations on all 

Covered Providers 

 Limits the amount of State funds or State-authorized 

payments that may be spent for administrative costs 

 Imposes a limit of $199,000 per year on executive 

compensation provided to a covered executive 

 Establishes a waiver process for limits on executive 

compensation and administrative expenses 
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EO38:  Additional Reporting 

 Requires submission of EO38 Disclosure Form 

 Must be submitted no later than 180 days following 

Covered Reporting Period (CRP) 

 Identifies Program Services Expenses and 

Administrative Expenses during the CRP 

 Reports Executive Compensation for each covered 

executive 

 If limits are exceeded, a waiver application may be 

submitted no later than the submission of the EO38 

Disclosure Form 

 



EO38:  Who is Affected? 

 A “Covered Provider” is defined as an entity or 

individual: 

i. That has received during the annual reporting period and the prior 

year an average annual amount of greater than $500,000 in State 

funds or State-authorized payments to render services to the 

public; and 

ii. At least 30% of whose annual New York State revenues during 

the annual reporting period and the prior year were from State 

funds or State-authorized payments. 

 Final regulations identify excluded entities. 
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EO38:  Covered Executives 

 Compensated director, trustee, managing partner, 

officer or key employee;  

 Salary and/or benefits are administrative expenses 

in whole or in part;  

 Compensation exceeded $199,000 during the 

covered reporting period; 

 Excludes clinical and program personnel providing 

program services, including heads of departments 

fulfilling administrative functions that are “directly 

attributable to and comprise program services”. 



EO38: Executive Compensation Limits 

 Covered executive may not receive more than $199,000 in State 

funds or State-authorized payments in a reporting period without 

a waiver. 

 May pay more than $199,000 from all sources if compensation 

satisfies a safe harbor provision: 

• Compensation is below the 75th percentile for comparable executives, as 

demonstrated by a valid compensation survey 

• Compensation has been reviewed and approved by the board of directors or 

compensation committee (ratified by the board), with review including 

assessment of appropriate comparability data. 

 No limit on reasonable compensation provided to a covered 

executive for program services. 

 Funding agencies may review and adjust the cap each year 

based on appropriate factors, subject to approval  by the Director 

of the Division of Budget.   
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EO38: Executive Compensation Defined 

 All cash and noncash payments or benefits: 
• Salaries, wages and bonuses 

• Executive deferred compensation arrangements 

• Housing, personal vehicle or other executive allowances 

• Personal use of organization property 

• Below-market loans 

• Payment for personal/family travel 

 Does not include mandated benefits (Social Security, 

UI, Workers’ Comp, NYS short-term disability) 

 Excludes benefits consistent with those provided to 

other employees (health/life insurance premiums, 

retirement plan contributions)  
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EO38: Executive Compensation Worksheet 
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Total Executive Compensation may be adjusted for any portion 

allocable to provision of program services. 



EO38:  Waiver Applications 

 If covered provider exceeds or anticipates it will 

exceed limitations within a covered reporting period a 

waiver application may be submitted. 

• Must be no later than concurrent with EO#38 Disclosure 

Form submission (180 days following close of covered 

reporting period). 

• If covered reporting period has not ended, may apply for 

waiver at any time in advance of the EO#38 Disclosure Form 

submission.   

 Waiver is valid only for specific time period and for 

specified covered executives and amounts. 
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EO38: Executive Compensation Waiver 

 Relies on compensation survey to demonstrate how 

compensation compares to similar executives 

 Survey should include a reasonable number of comparable 

organizations providing similar services within the same 

program service section and the same or comparable 

geographic area: 

• Types of services rendered 

• Scope of services/number of clients served 

• Size of annual budget 

• Number of employees 

• Geographic location of offices  

• Geographic location of services rendered 

 Waiver application requests description of survey or 

comparability data relied upon to assess market position 
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EO38:  Waiver Process 

 Essential Executive Description 

 Compensation Review Process 

 Relationship of compensation to 75th percentile of 

comparability data 

 Qualifications/Recruiting Alternatives 

14 



EO38:  After Waiver Application is Submitted 

 If waiver approved, valid only for the Covered 

Executives or positions, the amounts for each 

Covered Executive or position, and for the specific 

time period stated therein. 

 If not approved, organization must submit Corrective 

Action Plan (CAP). 

 If Covered Provider fails to properly implement and 

complete a CAP and remains non-compliant with the 

limitations of the regulations, State agencies may 

impose penalties. 
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Integration of EO38 and IRC 4958 

 Both intended to deter excess compensation 

 Both establish safe harbor provisions 

 Both exclude statutory benefits from 

compensation 

 Both encourage use of comparability data 

 Both promote good governance practices 

 Both outline penalties for non-compliance 
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Differences between EO38 and IRC 4958 

EO38 
• $199,000 limit on compensation 

 

• “Compensation” excludes 

standard employer-paid benefits 

and perquisites 

• Comparability data focuses on 

local/regional market data 

 

• Annual reporting and request for 

waiver, if beyond limit 

 

• Penalties include redirection of 

funding, revocation of license or 

contract, etc. 

IRC 4958 
 No set limit – relies on “smell” 

test for excessive compensation 

 “Compensation” includes value 

of employer-paid benefits and 

perquisites 

 Comparability data may include 

national/regional data and for-

profit companies, if applicable 

 Relies on IRS to enforce if 

reported compensation triggers 

review 

 Penalties are in form of excise 

taxes imposed on executive and 

board  
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Good Governance Practices 

 Establish an executive compensation philosophy for the 

organization with market target, supporting rationale and 

criteria for determining comparability. 

 Implement process for regular compensation surveys or 

comparability reviews of executive compensation to 

assess compliance. 

 Assure appropriate governing body reviewing and 

approving compensation is comprised of independent 

members. 

 Assure Board of Directors reviews and ratifies decisions. 

 Contemporaneously document deliberations and 

decisions regarding executive compensation. 
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Summary 

 EO38 adds reporting and compliance beyond IRC 4958 

 Limitations on executive compensation are more stringent 

 Waiver process is annual, if compensation exceeds limit 

 Waiver process involves regular review of comparability 

 State funds or State-authorized payments are jeopardized 

if found to be non-compliant 

 Board of Directors must be highly aware of the competitive 

environment and be prepared to justify appropriateness of 

compensation. 

 Implementation of good governance practices assures 

regular discussion and promotes compliance. 
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Questions? 
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For further information, please contact: 

 
JER HR Group, LLC 

36 West 44th Street 

Suite 707A 

New York, NY 10036 

(646)453-7560  

 

JERocco@jerhrgroup.com 

LFBeers@jerhrgroup.com 

 


